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April 21, 2010 

 

From its launch in 2006, the Rock Center for Corporate Governance at Stanford University has 
been a leader in bringing together people who are at the cutting edge of academia, policy-
making, regulation, and practice in the field of corporate governance. We believe that advances 
in the understanding and practice of corporate governance are most likely to occur in a cross–
disciplinary environment. 

This memo is part of a new series of student research projects sponsored by the Rock Center. 
Each project is meant to engage a group of Stanford students to research specific topics on 
corporate governance with the support of Rock Center Faculty and Affiliates and conclude with 
an event hosted by the Rock Center at Stanford to encourage public debate around the issue. In 
this case, the research topic was “proxy access”, currently one of the most debated (and 
controversial) issues in corporate governance.  

The history of proxy access goes back decades, but the scope has shifted. The U.S. Securities 
and Exchange Commission (“SEC”) rejected proxy access proposals in 2003 and 2007. The 
most recent proposal in June 2009 has generated vigorous debate, but there is consensus that 
the SEC will, this time around, finally approve some form of proxy access.   

On June 10, 2009, the SEC published a 250-page release that proposed to foster corporate 
accountability by increasing shareholders’ power to nominate and elect directors of public 
companies. The SEC solicited comment letters, and received over 520 letters during the original 
comment period, which ended on August 17, 2009.  In response to extensive comments on the 
initial proposal, the SEC re-opened the comment process on December 14, 2009 to solicit 
additional input on data and related analyses received by the SEC after the close of the original 
comment period.  The second comment period ended on January 19, 2010.  The vote on the 
final rule by the SEC Commission is now imminent. This memo highlights the principal 
controversies raised by various commentators and interest groups regarding the SEC proposal. 

Upon adoption of the rule, the Rock Center will circulate a summary of the new rules as adopted, 
followed by a comprehensive analysis of the rules and their practical implications.  

We want to thank the four Stanford Law School students who participated in this project: 
Brandon Wolfe JD/MBA ’13, Henrique Canarim LL.M ’10, Joo Hyun Lee JD ’12 and Phillip 
Ziegler JD/MBA ’12. We also want to thank Francis S. Currie, Peter M. Lamb and Aaron J. 
Epstein from Davis Polk LLP for providing the students with valuable input, guidance and support 
for the duration of this project.  

Sincerely, 

Evan M. Epstein 
Associate Director 
The Arthur and Toni Rembe Rock Center for Corporate Governance 
Stanford University 
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Structure of the SEC Proposal 
The SEC’s June 2009 release proposed to facilitate shareholders’ ability to nominate and elect 
directors of public companies by: 

■ Creating a new Rule 14a-11, which would specify the thresholds and other requirements 
for mandatory inclusion of shareholders’ director nominees in the company’s proxy 
materials (“proxy access”). These thresholds would include minimum share ownership 
and share holding period requirements for shareholders making director nominations and 
a cap on the number of directors who could be nominated pursuant to the Rule, together 
with various disclosure requirements.  Shareholders would be able to aggregate their 
shares to meet the minimum ownership floors as a nominating group. 

■ Amending Rule 14a-8(i)(8) to allow inclusion of certain shareholder-proposed bylaw 
amendments concerning nominating procedures in company proxy materials, so long as 
these bylaw amendments do not provide more difficult thresholds than Rule 14a-11 (a 
“one-way opt-out”) and do not conflict with state law.  This Rule 14a-8 proposal would 
reverse the existing Rule 14a-8(i)(8), which presently permits a company to exclude any 
shareholder proposal that “relates to a nomination or an election for membership on the 
company’s board of directors … or a procedure for such nomination.” 

Proxy Access History 

While the structure of the SEC’s present proxy access proposal is new, proxy access has been 
debated for decades.  Since the Enron scandal, proxy access has been a significant part of the 
corporate governance regulatory reform agenda.  In 2003, the SEC proposed a rule which would 
require proxy access only upon the occurrence of either of two triggering events designed to 
demonstrate significant shareholder dissatisfaction with existing board composition.1  If a trigger 
event occurred and proxy access proposals were not prohibited under applicable state law, 
shareholders with at least 5% ownership for two years could nominate directors2 for inclusion in 
the company’s proxy materials, provided that the director nominee did not have certain 
relationships or agreements with the nominating shareholders.  There were extensive public 
comments to the 2003 proposal, in which proxy access proponents (principally activists, unions, 
pension funds, plaintiffs’ law firms and certain academics) opposed the rule’s restrictions, and 
proxy access opponents (led by public companies and their advisors) advocated for a more 
restrictive rule and criticized the SEC’s incursion into state law.  In the face of widespread 
opposition, the SEC abandoned its 2003 proposal. 

In 2006, proxy access proponents won a major victory when the Second Circuit held in AFSCME 
v. AIG that a company could not use the Rule 14a-8(i)(8) “election exclusion” to exclude 

                                                        
1 The triggering events proposed in 2003 were either (a) one director nominee having more than a 35% 

“withhold” vote or (b) a shareholder proposal on proxy access had won a majority of the shareholder votes cast. 
2 The proposal provided for nomination of one director if the Board had eight or less directors, two directors if 

a Board had between 9 and 20 directors and three directors if the Board had more than 20 directors. 
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shareholder proxy access proposals.3  As a result, AIG was required to include in its proxy a 
proxy access bylaw proposal advanced by AFSCME.  The significance of this decision proved to 
be short-lived, however, when in 2007 the SEC proposed changes to Rule 14a-8(i)(8) in 
response to the Second Circuit’s ruling.  The SEC proposal presented two alternative 
amendments to Rule 14a-8.  The first would have codified the pre-AFSCME position that 
shareholder proposals on election procedures could be excluded, directly counter to the holding 
in the case.  The second would have permitted shareholders to include binding proxy access 
bylaw amendments in the company proxy materials provided that the proponents had held at 
least 5% of the company’s stock for one year (an “opt-in” proxy access approach).  The same 
group of proxy access opponents that defeated the 2003 proposal were again successful as the 
SEC adopted its first proposal upholding the election exclusion. 

Unique Circumstances of the Latest Proposal 

The June 2009 SEC proposal was made not only in the context of this long history of proxy 
access debates, but also in response to an unprecedented flurry of corporate governance reform 
initiatives, as legislators and regulators have attributed part of the blame for the recent financial 
crisis to insufficient director accountability to shareholders.  As a result, pending corporate-
governance-related legislation that appears likely to be enacted by Congress in the near future 
includes bills: 
 

■ requiring annual, non-binding “say on pay” votes by shareholders; and 

■ authorizing the SEC to adopt rules: 

o requiring proxy access and 

o requiring majority voting in uncontested director elections. 

Due to political pressures resulting from the recent financial crisis, there is little doubt that the 
SEC will enact some form of mandatory proxy access in the first half of 2010.   As discussed in 
greater detail below, the most significant remaining questions are: 

■ what minimum requirements and thresholds for shareholders to utilize Rule 14a-11 will 
be adopted; and 

■ to what extent the new default Rule 14a-11 can be modified by shareholders under a 
revised Rule 14a-8(i)(8). 

Private Ordering: “Opt-in” vs. “Opt-out”  

Many of the comments on the SEC proposal relate to whether shareholders should be able to 
“opt-in” to their own customized proxy access rules, rather than having to “opt-out” from a 
mandatory SEC proxy access rule.  Many commentators, principally corporations and their 
                                                        

3 American Federation of State, County & Municipal Employees v. American International Group, Inc., 462 
F.3d 121 (2nd Cir 2006). 
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advisors, as well as certain academics, advocate a modified Rule 14a-8(i)(8) which would allow 
shareholders to propose customized proxy access schemes tailored to their company’s needs 
and circumstances, without the constraints of a mandatory Rule 14a-11.  This approach, also 
known as “private ordering,” is similar to the SEC’s second alternative to Rule 14a-8(i)(8) that 
was rejected in 2007. 

Advocates of the opt-in private ordering approach make the following arguments: 

■ The SEC’s mandatory Rule 14a-11 would be a “one-size-fits-all” approach that does not 
lend itself well to the diverse circumstances of individual corporations.  If the SEC adopts 
a default proxy access rule, it will be forced to spend an inordinate amount of time and 
attention on ad hoc rulemaking because of the unfeasibility of addressing many different 
fact patterns with a single solution. 

■ Even in the absence of SEC compulsion through a mandatory Rule 14a-11, companies 
can be expected over time to enact proxy access provisions which fit their circumstances, 
and which reflect experience gleaned from other proxy access initiatives.  With the 
enactment of corporate governance reforms (e.g., broker discretionary voting has already 
been eliminated, and many commentators believe that non-staggered boards and 
mandatory majority voting for directors will soon be required), activist shareholders will be 
able to more effectively use their existing ability to conduct “withhold vote” campaigns for 
elections of incumbent directors and induce boards to negotiate on proxy access, 
obviating the need for a mandatory SEC proxy access rule. 

■ If the SEC adopts a mandatory proxy access rule, it will usurp an area of corporate 
governance long reserved for state law.  In many circumstances, the SEC’s proposed 
rule would contradict state corporate law or impose restrictions which would upset the 
balances established in state corporation codes.  State laws do not mandate proxy 
access, and Delaware, the most significant state to have enacted legislation relating to 
proxy access, has done so on an “opt-in” basis. 

■ The proposed Rule 14a-11 is likely to be struck down by the courts as “arbitrary and 
capricious” executive regulation under the Administrative Procedure Act of 1946 (the 
“APA”) due to apparent contradictions between its structure and justification.4 Statistical 
studies furnished to the SEC do not show a correlation between shareholders’ ability to 
nominate directors and successful company financial results.5  In addition, the SEC has 
not engaged in sufficient fact finding to defend its Rule 14a-11 thresholds against an  
APA challenge.6  Furthermore, an opt-out system paradoxically implies that shareholders 
have sufficient good judgment to wisely select directors, but not enough wisdom to 
establish company-specific procedures and requirements for nominating directors.  By 

                                                        
4 5 U.S.C. § 500 et seq. 
5 Grundfest, Joseph A., Measurement Issues in the Proxy Access Debate (January 18, 2010). Rock Center 

forCorporate Governance at Stanford University Working Paper No. 71. Available at 
SSRN:http://ssrn.com/abstract=1538630. 

6 Specifically, against a challenge that the proposed rule is “arbitrary and capricious” in violation of 5 U.S.C. 
§ 706 (2)(A). 
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leaving proxy access choice entirely in the hands of shareholders, an opt-in system 
would avoid this contradiction and would not be vulnerable to an APA challenge. 

Proxy access proponents, including many activist shareholders, institutional investors, union and 
pension funds and their law firms, proxy advisory firms and many academics, resist an “opt-in” 
approach based on the following rationales: 

■ Shareholder nominations of directors will lead to better director accountability and 
improved director performance across the board and should thus be mandatory. 

■ An “opt-in” approach would ensure that proxy access would be delayed, perhaps 
permanently, for many companies, and would in any case be difficult to implement for 
many companies due to bylaw or state law impediments. 

■ The same groups now opposed to an “opt-out” approach and promoting “opt-in” had 
previously strongly objected to the SEC’s 2007 “opt-in” alternative.  As a result, proxy 
access proponents are skeptical and view the promotion of an “opt-in” approach by proxy 
access detractors as hypocritical: a last-ditch attempt to put in place a less stringent 
regime and stall for time until the political climate and public sentiment changes. 

In sum, proxy access proponents, with the winds of public support for corporate governance 
reform at their backs, believe the time is ripe for the SEC to adopt a mandatory proxy access rule 
that cannot be weakened by individual company initiatives. 

The One-way vs. Two-way Debate 

In the present political climate, many commentators believe that the SEC will make its Rule 14a-
11 proxy access proposal mandatory for public companies.  Faced with the likelihood that their 
preferred opt-in structure will be turned down by the SEC, a number of opt-in opponents have 
advocated a symmetrical two-way opt-out rule through an amended Rule 14a-8(i)(8), which 
would permit shareholder proposals which are more or less restrictive than Rule 14a-11 as a way 
to mitigate some of the detrimental effects of a mandatory “one-size-fits-all” proxy access rule.  
As a result, the one-way versus two-way opt-out debate has become the primary remaining 
ideological battle before the SEC as it considers the structure of its final rule. 

Two-way proponents argue that while fundamental defects will remain if the SEC adopts any 
form of mandatory proxy access, these defects can be lessened if the two-way opt-out approach 
is adopted.  They assert that a two-way opt out is: 

■ Less likely to be found arbitrary and capricious under the APA than the present one-way 
opt-out proposal, and less inconsistent with state corporation codes.  

■ Better at helping corporations address their individual circumstances, thus lessening the 
need for SEC ad hoc rulemaking. 

■ Less likely to present serious conflicts with bylaw or state law impediments to 
shareholders adopting modifications. 
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■ Properly deferential to the wishes of shareholders, who can simply vote down proposed 
modifications to company bylaws if they prefer Rule 14a-11 or if they consider the 
proposed modifications detrimental to good corporate governance. 

These arguments have persuaded certain academics who favor a mandatory proxy access rule 
to nevertheless support a two-way opt-out solution.  However, most activist shareholders, unions, 
pension funds, the plaintiff’s bar and their advisors remain firmly in favor of the SEC’s original 
one-way opt-out proposal.  Fundamentally, they believe that the SEC’s proposal represents the 
minimum safeguards necessary to ensure shareholder democracy and strengthen director 
accountability.  The one-way proponents also argue that if a “two-way” approach is adopted by 
the SEC in its final Rule 14a-8(i)(8), the SEC ought to put procedures in place to ensure that 
modifications approved by shareholders can at a later time be reversed by shareholders without 
undue procedural burdens. 

An alternative opt-out proposal advanced by a number of opt-in proponents is to suspend 
operation of the SEC’s proxy access rule for companies who agree to pay for the cost of 
independent director solicitations by qualifying shareholders.  These proponents argue that the 
SEC made its proxy access proposal in order to remove the expense barrier for shareholders 
who wish to nominate directors, so if this barrier is removed, shareholders will no longer have a  
need to include their director nominees in the company’s proxy.  Constituencies opposing this 
view counter that even if companies decide to pay for competing proxies, shareholder nominees 
will have less visibility than if included in the company proxy. 

Proposed Rule 14a-11 Thresholds for Proxy Access 
The SEC’s stated objective is to make proxy access available only to long-term shareholders 
with a sufficiently large stake in the company.  In addition, the SEC has attempted to carefully 
calibrate its proposal to prevent shareholders from using proxy access to circumvent existing 
SEC rules governing “change in control” proxy contests, which have specific disclosure 
requirements and provisions designed to ensure a level playing field between incumbent boards 
and their opponents. 

Commentators disagree as to whether the SEC’s proposed rule strikes the appropriate balance 
between facilitating proxy access and preventing small or short-term shareholders from 
needlessly using company resources.  Activist investors and other proponents of mandatory 
proxy access mostly support the proposed Rule 14a-11 thresholds, while corporations and their 
advisors advocate making them more stringent. 

Ownership Thresholds 
 
As proposed, the ability of a shareholder to use Rule 14a-11 to nominate directors would depend 
on their achieving ownership thresholds which are tiered based on company size: 

■ 1% for large accelerated filers (net assets of $700 million or more); 

■ 3% for accelerated filers (net assets of $75 million or more, but less than $700 million); 
and 
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■ 5% for non-accelerated filers (net assets of less than $75 million).   

Various commentators dispute the factual basis used by the SEC to justify its tiered thresholds.  
Certain commentators have argued that share ownership data collected by the SEC does not 
support the ownership thresholds of the proposed rule, as they contend the SEC underestimates 
the extent to which shareholders would be able to collaborate and nominate directors if higher 
share thresholds were adopted.7 

The most consistent support for the proposed ownership thresholds comes from activist labor 
unions and pension funds. The list of commentators who consider the proposed share thresholds 
too low, however, includes some surprising alliances.  A number of institutional investors, for 
example, advocate a single fixed standard, with many suggesting at least a 5% ownership 
threshold.  Corporations and their advisors typically favor a 5% threshold for individual 
shareholders, and up to a 10% minimum for groups.  In light of the different constituencies 
supporting higher share thresholds, it would not be surprising if the SEC increased some 
ownership thresholds in its final rule. 

Aggregation 
 
Aggregating shares among a group of nominating shareholders in order to meet the holding 
requirement is generally acceptable to the commentators.  Most agree that aggregation should 
be allowed.  Several corporate commentators, however, have called for banning aggregation 
outright or limiting the number of shareholders who can join together to nominate directors. 
 
Holding Periods 
 
Under the SEC proposal, shareholders must have held their securities for at least one year in 
order to be eligible to nominate director candidates.  In addition, shareholders would have to 
provide statements that they intend to hold their securities until the applicable annual or special 
meeting. The statements would also have to declare the shareholders’ intention with respect to 
continued ownership after the election. 

The SEC’s current one-year holding period is lower than the two-year period in its 2003 proposal.  
While institutional investors generally favor at most one year, many pro-corporate commentators 
suggest that such a two-year period would better ensure that nominating shareholders are 
motivated to act in the company’s best interest, with some commentators recommending a three-
year period.  A number of non-corporate commentators, including shareholder activist groups, 
would be willing to accept a holding period that exceeds one year.  In view of the diversity of 
                                                        

7 See Letter from Seven Law Firms to Elizabeth Murphy, Secretary re: File No. S7-10-09; Release Nos. 33-
9046; 34-60089; IC-28765, 14 (Aug. 17, 2009) (on file with the SEC) available at 
http://www.sec.gov/comments/s7-10-09/s71009-212.pdf ("the SEC's analysis substantially under-represents the 
number of companies with holders that could join together to satisfy a higher group threshold").  See also Share 
Ownership and Holding Period Patterns in Form 13F Data, SEC File No. S7-10-09, (Nov. 24, 2009) (SEC 
Division of Risk, Strategy, and Financial Innovation) available at http://www.sec.gov/comments/s7-10-09/s71009-
576.pdf.; Facilitating Shareholder Director Nominations, SEC Release No. 33-9046, (June 10, 2009) available at 
http://www.sec.gov/rules/proposed/2009/33-9046.pdf. 
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groups supporting a longer holding period, the SEC may well adopt a two-year holding period in 
its final rule. 

Intent to Retain Shares 
 
Institutional investors generally oppose any duty to hold securities after the election since they 
believe their fiduciary duties to their clients require them to be able to liquidate securities 
positions at any time.  Any future holding period requirement would therefore eliminate the ability 
of many institutions to take advantage of proxy access.  Aside from institutional investors, no 
constituency has expressed a consensus regarding how long nominating shareholders should be 
required to retain their shares.  Individual corporations and corporate advisors have proposed a 
variety of mandatory retention periods, including requiring nominating shareholders to hold 
through the election, through the nominated director’s term, and through the next annual 
meeting.  All constituencies agree that nominating parties should have a long-term interest in the 
company.   

Empty Voting 
 
Corporations and their advisors recommend that the SEC require shareholders to maintain net-
long positions, arguing that nominating shareholders should be bearing the risk of a long-term 
investment in the company and not be hedged out of the risk through derivative positions. These 
commentators would thus require that Rule 14a-11 contain “net long” provisions to ensure that 
the thresholds for proxy access cannot be met with borrowed shares. 
 
Number of Director Nominees 
 
Under the proposed rule, eligible shareholders could nominate the greater of one individual or 
25% of the board; the traditional proxy contest rules would apply if shareholders wanted to 
nominate a greater number of directors. The limitation on the permitted number of nominees has 
been controversial. Institutional investors and shareholder activist groups generally view 25% as 
the lowest acceptable number, and a significant subset of those groups favor allowing 
nominations for up to 50% of the board.  The SEC, fearing that the proxy access mechanism 
could lead to changes of control, is unlikely to adopt the higher limits.  Corporate groups 
generally support a rule that allows for one nominee or for less than 25% of board seats. In 
addition, pro-corporate commentators advise against taking a rigid one-size-fits-all approach to 
the number of nominees, pointing out that board sizes can differ considerably, and a large 
percentage nomination limit could significantly disrupt a company with a large board. 

Characterizing Directors and Other Special Situations 
 
The SEC proposal did not formulate special rules for calculating the number of nominees that 
shareholders may propose under special circumstances raised by corporate commentators.  For 
example, it is unclear from the SEC’s proposal how elected shareholder candidates who are re-
nominated should be categorized.  There appears to be agreement across constituencies that 
such a nominee should count as a “shareholder nominee”.  We believe the SEC can be expected 
to adopt that position. 
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In another unaddressed situation, negotiations between a company and proposing shareholders 
may result in a nominee who is mutually acceptable, and corporate commentators propose that, 
if appointed, such a mutually-acceptable director should count as a “shareholder” nominee. 

Some corporate commentators have noted that if a director is appointed pursuant to a 
shareholder voting rights agreement, then that director will have been selected by a large 
shareholder and is likely not a “management” candidate.  As such, they propose that such 
shareholder-appointed directors be subtracted from the total number of directors to which the 
25% cap is applied.  The SEC may well agree with this proposed solution. 

Some corporate commentators also suggest that where a company has a staggered board, 
shareholders should nominate only 25% of board members who are up for that year’s election 
rather than 25% of the entire board. Given the hostility of many good governance groups for 
staggered boards, the SEC is unlikely to give much attention to changing its proposal as it relates 
to staggered boards. 

Proxy access proponents have expressed concern with dual-class stock structures, which 
typically provide for a super-voting class of stock.  However, this structure is deeply embedded in 
state corporate law and company charters.  As a result, the SEC is unlikely to seek to undermine 
such structures as part of its proxy access reform efforts. 

While certain commentators requested that controlled companies be exempted from the 
proposed proxy access rule, the SEC is unlikely to provide such an exemption if it adopts a “one-
way” opt-out approach.  If a two-way opt-out approach is adopted, controlled companies would 
have the ability to opt out. 

Mechanics of Proposed Rule 14a-11 

Disclosure Requirements 

The current SEC proposal would require the following disclosures by shareholder-nominated 
director candidates: 

■ the amount and percentage of the company’s shares owned by the nominating 
shareholder; 

■ the shareholder’s intent to continue ownership of the shares through the applicable 
annual meeting; 

■ certification that the shares are not held with the intention of bringing about a change of 
control or gaining more than a certain number of seats on the board of directors; 

■ the director nominee meeting the “objective” director independence criteria of the issuer’s 
applicable national securities exchange; and 

■ relationships between the nominating shareholder or nominee and the company. 
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Most of these SEC disclosure requirements were not regarded as particularly controversial in 
comment letters.  However, a number of commentators requested additional disclosures, as 
outlined below, which were often derived from, or secondary to, requests for related heightened 
qualification thresholds under Rule 14a-11.  For example, comment letters from certain 
corporations and their advisors, as well as several state pension funds, requested additional 
disclosures to be required regarding the relationships between the nominating shareholder or 
group and the director nominee, similar to requirements that existed in the 2003 proxy access 
proposal. 

Comment letters from certain companies and their advisors also asked that director nominees 
meet additional “subjective” qualification requirements that apply to the issuer’s other directors or 
are imposed by the issuer’s regulators.  These could include stricter independence requirements 
than those mandated by the applicable exchange, heightened regulatory requirements with 
respect to director qualifications imposed by applicable regulators, and company imposed 
limitations on age and the number of other boards on which a director may serve. 

Other commentators, including proxy advisory firms, suggested that disclosures should be made 
regarding the nominating shareholder’s existing and continuing economic and voting positions so 
that adequate information is available to shareholders regarding “empty votes”, while others 
called for a requirement (beyond disclosure of a mere intention) that a nominating shareholder 
hold the company’s stock until, or for a period after, the annual meeting to elect the nominee. 

Because the SEC has traditionally taken a disclosure-driven approach to policymaking, it is more 
likely to be receptive to additional disclosure requirements if a persuasive argument can be made 
that (1) the disclosure is material to investors, and (2) the required disclosure would not be overly 
burdensome to the nominating shareholders or their director nominees.  Accordingly, to the 
extent that these requests for additional qualification requirements for nominating shareholders 
and their nominees are not adopted by the SEC, it is expected the SEC may require or permit 
related disclosure requirements so that shareholders are presented more complete information.  
Another possibility is that the final rule will provide greater flexibility for companies and their 
shareholders to adopt their own approach to disclosure requirements so long as some minimum 
set of disclosures are made, in part to avoid criticism of a “one-size-fits-all” approach. 

Choosing Among Nominees 

If the number of director nominees from shareholders meeting the Rule 14a-11 thresholds 
exceeded 25% of a board, the current SEC proposal would determine the nominees to be 
included on the proxy based on a “first-to-file” method.  Most commentators on this issue agreed 
that the SEC’s “first-to-file” approach is unsatisfactory.  Instead, there appears to be general 
consensus that the “largest shareholder” rule proposed by the SEC in 2003 should be adopted, 
which would allocate available seats to nominating shareholders based on the size of their 
holdings during the required holding period.  Accordingly, we expect the “first-to-file” aspect of 
the proposal to change to some variation of a “largest shareholder” rule. 

Corporations, corporate law firms, and publicly traded companies have generally maintained that 
each nominating shareholder or shareholder group should only have one nominee, as opposed 
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to the SEC’s proposal to permit a qualifying shareholder to have multiple director nominees.  
Accordingly, the final Rule 14a-11 could have a single nominee per shareholder requirement. 

Loss of Nominating Privileges 

The proposed rule does not place restrictions on nominations by shareholders whose sponsored 
nominees did not receive a certain minimum percentage of votes in previous years.  Multiple 
constituencies have expressed support for such a limitation, including state bar and business 
associations, fund managers, and corporations and their lobbying groups and advisors.  These 
commentators point to the potential for abuse: the SEC’s thresholds would allow an idiosyncratic 
shareholder with a large enough stake to repeatedly force the company into an expensive 
contested election or governance proposal, even if the vast majority of other shareholders 
opposed such actions. 

To solve the problem, a variety of constituencies propose an “exclusion level” to prevent repeat 
nominations from shareholders whose nominees failed to obtain 10% to 30% of the vote, and 
would bar such shareholders from making nominations for a period of 1 to 3 years. In addition, 
corporate lobbying groups and business professionals would bar shareholders whose nominees 
were elected from nominating another candidate for three years.  Finally, there were also 
proposals that nominating shareholders who violate any disclosure or procedural rules in 
connection with proxy access should be prohibited from exercising their rights under the rule for 
a specified period of time.  For instance, corporate law firms propose that materially false or 
misleading statements in information provided on Schedule 14N or to the company in connection 
with a nomination should result in exclusion of the nominating shareholder’s nominee.8 We 
expect that the SEC may adopt some of these suggested modifications. 

Advance Notice Provisions 

The SEC proposal requires shareholders to submit their nominations to the company no later 
than 120 days prior to the date of the prior year’s proxy, unless the company had adopted 
advance notice provisions in its bylaws.  Most commentators on this issue advocated the 
establishment of a notice period window for qualifying shareholders to nominate directors that 
would preempt companies’ advance notice period.  The suggested window was generally in the 
range of 120-150 days from the date at which the company mailed its proxy materials for the 
prior year’s meeting.  This is an area where SEC modifications are likely. 

Proxy Card Mechanics 

The SEC’s proposed proxy card mechanics, which features a “universal proxy” in which each 
nominee for director is listed on the same proxy card, has not generated significant opposition.  
In cases where there are more candidates than available board seats there was a general 
consensus that a plurality vote should supersede a majority vote for the election.  More 
controversial was a request by some corporations and their advisors that the “company slate” of 
directors be indicated on the universal card, with a mechanism making it easier for shareholders 

                                                        
8 Some commentators such as corporate lobbying groups and corporations would also provide a safe harbor 

for companies for false or misleading statements in proxy materials from nominating shareholders.   
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to vote for the “company slate”.  This “company slate” provision was generally opposed by proxy 
access proponents. 

 

 


